Electronically Filed
Docket: 2008-2 CRB CD 2000-2003 (Phase Il) (Remand)
Filing Date: 04/12/2019 11:34:43 AM EDT

Before the
COPYRIGHT ROYALTY JUDGES
Washington, DC

In the Matter of

Distribution of the 2004-2009 Docket No. 2012-6 CRB CD 2004-2009
Cable Royalty Funds (Phase 1) (Reopened)

In the Matter of

Distribution of the 1999-2009 Docket No. 2012-7 CRB SD 1999-2009
Satellite Royalty Funds (Phase I1) (Reopened)

In the Matter of

Distribution of the 2000-2003 Docket No. 2008-2 CRB CD 2000-2003
Cable Royalty Funds (Phase I1) (Remand) (Reopened)

MOTION OF THE SETTLING DEVOTIONAL CLAIMANTS FOR RELIEF FROM
PROTECTIVE ORDER

The Settling Devotional Claimants (“SDC”) hereby request the Judges to grant them
permission to use, in the reopened 2000-2003 cable royalty distribution proceeding, the Nielsen
and Tribune data produced by MPAA that underlies the Household Viewing Hours (“HHVH”)
reports developed by Mr. Alan Whitt for the SDC. The data in question has been used
previously by MPAA and Independent Producers Group (“IPG”) in each of the proceedings
captioned above, and by the SDC in the 2004-2009 cable and 1999-2009 satellite proceedings.
However, although MPAA relied upon the data and produced it to IPG in the 2000-2003
proceeding, MPAA did not produce it in discovery to the SDC in the 2000-2003 cable
proceeding. The SDC seek, under Section V(D) of the 2004-2009 cable and 1999-2009 satellite
protective orders, an order granting an exception allowing the SDC to use this underlying data in

the 2000-2003 cable proceeding.
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Prior to filing this motion, as required by the terms of Section V(D) of the protective
orders, the SDC notified MPAA in writing of the SDC’s request to use the data, and
consequently re-produce it to IPG in the 2000-2003 cable proceeding. EX. 1, Emails between A.
Lutzker & G. Olaniran, Mar. 26, 2019 & Apr. 2, 2019, at 1-2. The dispute over the data’s use
could not be resolved by written and telephonic negotiations among counsel for the SDC and
MPAA, and MPAA confirmed that “MPAA opposes SDC’s use of the files in question.” Id.

l. The Underlying Data is Already in the Lawful Possession of All Parties in the 2000-
2003 Cable Proceeding.

The data in question is Nielsen cable diary data licensed to MPAA by The Nielsen
Company (US), LLC (“Nielsen”) for the years 2000 through 2003 on a station sample selected
by Marsha Kessler of MPAA, and Tribune data for the programming on the corresponding
stations. MPAA produced this data to IPG in the 2000-2003 cable proceeding but not to the
SDC, and to both the SDC and IPG in the 2004-2009 cable and 1999-2009 satellite proceedings.
All three parties have relied on this data in their respective methodologies in those proceedings.
As a result, all three parties (SDC, MPAA, and IPG) remain in lawful possession of the data
because the proceedings in which they received it remain ongoing for the purposes of their
respective protective orders. Moreover, the SDC previously purchased access to this data, with
MPAA’s agreement and consent, to allow Mr. Whitt, then a contractor for MPAA, to prepare the
devotional Household Viewing Hours (“HHVH”) reports on which the SDC now seek to rely. A
more detailed history of the data follows.

As part of developing MPAA’s distribution methodology in the 2000-2003 cable
proceeding, Ms. Kessler, MPAA'’s Vice President of Retransmission Royalty Distribution,
commissioned Nielsen studies based on a sample of stations she selected and analysis of where

viewing of those stations would be by distant subscribers. See Ex. 2, Direct Testimony of
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Marsha E. Kessler, Dckt. No. 2008-2 CRB CD 2000-2003 (Phase 11), May 30, 2012, at 11-14.
At Nielsen, Senior Vice President Paul Lindstrom prepared the commissioned 2000-2003 data
and provided it to MPAA pursuant to a Nielsen Service Agreement between MPAA and Nielsen.
See Ex. 3, Declaration of Paul B. Lindstrom, June 19, 2014, at {1 4-7. During the course of the
initial 2000-2003 cable proceeding, MPAA used the Nielsen and Tribune data and produced it to
IPG in discovery, which was contesting the distribution of royalties against MPAA in the
Program Suppliers category of that proceeding. See Ex. 4, MPAA Production of RESTRICTED
Documents, June 21, 2012, at 2-3; see also Amended Order Denying MPAA Motion to Strike
Testimony of IPG Witness, Dr. Robinson, Dckt. Nos. 2012-6 CRB CD 2004-2009 (Phase I1) &
2012-7 CRB SD 1999-2009 (Phase 11), July 30, 2014, at 3 (“Order Denying Motion to Strike”).
MPAA did not produce the data files to the SDC, even though as a party in the proceeding, the
SDC would have been entitled to receive it. See Amended Joint Order on Discovery Motions,
Dckt. Nos. 2012-6 CRB CD 2004-2009 (Phase Il) & 2012-7 CRB SD 1999-2009 (Phase I1), July
30, 2014, at 8-10.

In 2006, the SDC approached MPAA and MPAA'’s consultant, Mr. Whitt, to purchase
devotional HHVH reports based on the Nielsen and Tribune data. Ex. 5, Rebuttal Testimony of
SDC Witness Alan G. Whitt, Dckt. No. 2008-2 CRB CD 2000-2003 (Phase 11), May 14, 2013, at
3-5. The SDC paid both MPAA and Mr. Whitt’s company, IT Processing LLC, for access to the
data and preparation of the reports. Ex. 6, Emails between A. Lutzker, M. Kessler, & A. Whitt,
Feb. 15, 2005 to Nov. 30, 2006. The HHVH reports summarized the distant viewing of certain
devotional programs on certain distantly retransmitted cable signals. The SDC offered the
devotional HHVH reports prepared by Mr. Whitt as part of their rebuttal case, but the Judges

excluded the evidence as untimely. Final Distribution Order, in re Distribution of the 2000-2003
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Cable Royalty Funds, Dckt. No. 2008-2 CRB CD 2000-2003 (Phase 1), 78 FR 64984, 65004
(Oct. 30, 2013). Because the SDC did not request production from MPAA in the 2000-2003
cable proceeding (as the SDC were aware that MPAA had already produced the underlying data
to IPG), the underlying data was not produced separately to the SDC in that proceeding.

Both MPAA and IPG subsequently used the same Nielsen and Tribune data in the 2004-
2009 cable and 1999-2009 satellite distribution proceedings. See Order Denying Motion to
Strike, at 5. In those proceedings, the SDC requested production of the data, and MPAA
complied following a motion to compel. Ex. 7, MPAA Production of Documents to SDC, Dckt.
Nos. 2012-6 CRB CD 2004-2009 (Phase Il) & 2012-7 CRB SD 1999-2009 (Phase 1), Aug. 11,
2014, at Ex. A. IPG also produced the same data, which it had previously received from MPAA
in the 2000-2003 cable proceeding. See EX. 8, IPG Responses to Document Requests and
Follow-up Document Requests of SDC, Dckt. No. 2012-7 CRB SD 1999-2009 (Phase 11), Aug.
11, 2014, at 13 (producing “all data from “IPG, TV Data [Tribune], and Nielsen Media Research’
that Dr. Robinson relied on in the Testimony.”). Both productions to the SDC were subject to
the protective orders in the 1999-2009 satellite and 2004-2009 cable proceedings.® The
protective orders do not expressly permit the use of protected information in proceedings other
than the proceeding in which the information is produced. See Protective Order, in re
Distribution of 1999-2009 Satellite Royalty Funds, Dckt. No. 2012-7 CRB SD 1999-2009 (Phase
I1), July 1, 2014, at 8 IVV(C); Protective Order, in re Distribution of 2004-2009 Cable Royalty
Funds, Dckt. No. 2012-6 CRB CD 2004-2009 (Phase I1), July 1, 2014, at § IV(C) (“The

Receiving Party may use Restricted material ... in any portion of this proceeding ....”). But

1 Although a separate protective order was issued in each proceeding, the protective orders are substantially
identical, and the proceedings were subsequently consolidated.
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Section V(D) of the protective orders provides a procedure to seek a modification to the
protective order to permit disclosures not otherwise authorized.

I1. The Judges Should Permit the SDC to Use the Underlying Data in the 2000-2003
Cable Proceeding.

The Judges have already addressed the propriety of a party using the same data at issue in
a proceeding other than the one in which it was originally produced. In her written direct
statement in the 2004-2009 cable and 1999-2009 satellite proceedings, IPG’s witness Dr. Laura
Robinson used the data that MPAA had produced in the 2000-03 cable proceeding. MPAA filed
an unsuccessful motion to strike Dr. Robinson’s testimony that relied on the data, arguing that
IPG could not use restricted data it received in discovery in the separate 2000-2003 proceeding.
The Judges denied that motion, concluding that IPG used materials “lawfully in its possession
that it would inevitably receive in discovery. The imposition of a sanction in these
circumstances would not further the legitimate goals of the Protective Order—i.e., preventing
unfair competitive disadvantage to the producing party’s business, and respecting the terms of an
underlying agreement through which the producing party obtained the information.” Order
Denying Motion to Strike, at 6.

The Judges should make a similar finding here. Both the SDC and IPG remain in lawful
possession of the data underlying the devotional HHVH reports. And, just like in the 2004-2009
cable and 1999-2009 satellite proceeding, MPAA used and produced the same data in the 2000-
2003 proceeding where the SDC now seek to use it.

Moreover, although the data was not in fact produced to the SDC during the course of the
original 2000-2003 cable proceeding, the SDC and its counsel and expert witnesses were
authorized recipients and entitled to receive the data under the protective order in the 2000-2003

cable proceeding. Protective Order, in re Distribution of 2000-2003 Cable Royalty Funds, Dckt.
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No. 2008-2 CRB CD (Phase II), July 10, 2012, at { 4 (“Protected Materials shall be disclosed
only to a ‘Reviewing Party’ for such materials. ‘Reviewing Party’ shall be defined as: outside
counsel of record in this Proceeding ... and any outside independent consultant or expert ....”).
As the Judges explained, the Protective Orders were intended to prevent broader dissemination
of Protected Materials to parties outside the purview of the confidentiality restrictions they
imposed. Because IPG is already a recipient of the underlying data in the 2000-2003 cable
distribution proceedings, and the SDC are authorized recipients, there is no actual harm in
allowing the SDC to utilize the data, which would not be disseminated to any new parties or in
any new proceeding as a result. It would simply be re-used in the same 2000-2003 proceeding
where it was first used by MPAA—the party now objecting to its use. In addition, any use or
production of the data in the 2000-2003 cable proceeding would remain subject to the protective
order in that proceeding, which the Judges have already ruled did not prevent IPG from using
and producing it to the SDC.

The Judges also held that they “see no valid reason to treat the Nielsen viewing data
differently in the two captioned proceedings [2004-2009 cable proceeding and 1999-2009
satellite proceeding].” Order Denying Motion to Strike, at 6. In this instance, there is also no
reason to treat the data differently in the 2000-2003 cable proceeding. The relief sought would
only authorize the SDC to use the data in a proceeding between two parties (IPG and the SDC),
both of whom are already lawfully in possession of that data and have used it in either the same
or a parallel proceeding.

There is also no “data poaching” concern, particularly because the SDC already paid for
and received authorization from MPAA to receive the devotional HHVH reports themselves, and

have already received and utilized the underlying data in the other proceedings. On this point,
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the Nielsen Service Agreement, which is the basis asserted by MPAA for the data’s protected
status, did not constrain the Nielsen data’s use to only a single specific proceeding, but allowed
its use in plural “proceedings before the Copyright Royalty Board.” EX. 3, at Ex. A, Nielsen
Service Agreement, at § 3.1(c), Amendment, § 4. The Judges acknowledged that the equities
weighed in favor of allowing use of the Nielsen data in more than one proceeding because doing
so would not violate the Nielsen Service Agreement and would not cause any “business or
competitive harm of the kind that the Protective Order is intended to prevent.” Order Denying
Motion to Strike, at 4. This consideration is even stronger today; with the data at issue being 16-
19 years old, it is unlikely to cause any harm to any party if it is re-used by parties who already
possess it. Regardless, there is no need for the Judges to reach the question of the scope the
Nielsen Service Agreement authorized for the use of its data, as the SDC only seek authorization
to use the data in the 2000-2003 cable Phase Il Proceeding, which is the proceeding in which it
was originally used.

Finally, there is a substantial need for the SDC to use the data underlying the HHVH
reports. According to the Judges, “[w]ithout a proper foundation laid for introduction of the
HHVH Reports on which Mr. Sanders relied, and without the underlying data in the record made
available to IPG, the HHVH Report cannot serve to confirm any other relative valuation
approach.” Order Reopening Record, Dckt. No. 2008-02 CRB CD 2000-2003 (Phase I1)
(Remand), Mar. 4, 2019, at 6. As was explained in the re-opened 2004-2009 cable and 1999-
2009 satellite proceedings, the SDC conducted an extensive search for additional local and
distant viewing data, including for the years 2000-2003, and were unable to locate any additional
sources of data that were not presented to the Judges. Ex. 9, Excerpts from Hearing Transcript,

Dckt. Nos. 2012-6 CRB CD 2004-2009 (Phase 1) & 2012-7 CRD SD 1999-2009 (Phase 1),
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Apr. 9-10, 2018, at 182:7-24 (Sanders) (after multiple calls with Nielsen, “in years 1999 through
2003 ... [Sanders] was informed that additional data from that source was just simply not
available™); 310:6-311:14 (Lindstrom) (explaining that due to transitions at Nielsen, data
retention and data sets changed after 2008 and collecting additional distant viewing data was
“impossible given the time and money that could be done with what the Judges were looking
for”). In short, there is no other distant viewing data for the years in question that is accessible to
the SDC.
I11.  Conclusion

For the foregoing reasons, the SDC request that the Judges permit the SDC to use the
Nielsen diary data and associated Tribune data underlying the 2000-2003 devotional HHVH
reports in the reopened 2000-2003 cable distribution proceeding, and permit the SDC to produce
that data to IPG in discovery in the same proceeding, subject to the restrictions set forth in the
2000-2003 Protective Order, 1999-2009 Protective Order, and 2004-09 Protective Order.

Respectfully submitted,

/s/ Michael Warley

Matthew J. MacLean (D.C. Bar N0.479257)

Matthew.MacL ean@PillsburylL aw.com

Michael A. Warley (D.C. Bar No. 1028686)

Michael. Warley@PillsburylL aw.com

Jessica T. Nyman (D.C. Bar No. 1030613)

Jessica.Nyman@PillsburylL aw.com

PILLSBURY WINTHROP SHAW PITTMAN LLP

1200 17th Street NW

Washington, DC 20036

Telephone: 202-663-8000
Facsimile: 202-663-8007

Counsel for the Settling Devotional Claimants
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CERTIFICATE OF SERVICE

I hereby certify that on April 12, 2019, a copy of this Motion for Relief from Protective
Order was electronically filed and served on the following via the eCRB system or email:

Brian D. Boydston, Esq.
PICK & BOYDSTON, LLP
10786 Le Conte Ave.

Los Angeles, CA 90024
brianb@ix.netcom.com

Counsel to Independent Producers Group

Gregory O. Olaniran

Lucy Holmes Plovnick

Alesha M. Dominique

Mitchell Silberberg and Knupp LLP
1818 N Street NW, 8th Floor
Washington, DC 20036
goo@msk.com

Ihp@msk.com

amd@msk.com

Counsel to MPAA

/s/ Michael Warley
Michael Warley

SDC Motion for Relief from Protective Order 9


mailto:goo@msk.com
mailto:lhp@msk.com
mailto:amd@msk.com

Exhibit 1



From: "Olaniran, Greg" <goo@msk.com>

Date: April 2, 2019 at 9:15:21 PM EDT

To: Arnie Lutzker <arnie@Iutzker.com>, "Plovnick, Lucy" <lhp@msk.com>

Cc: "MacLean, Matthew J." <matthew.maclean@pillsburylaw.com>

Subject: RE: SDC Use of Nielsen Data Files to verify 2000-2003 HHVH Reports

Arnie —

As we informed you a few times before your email below, MPAA opposes
SDC'’s use of the files in question because, among other things, per the
Protective Order which governs the 1999-2009 Satellite/2004-2009 Cable
Proceeding, SDC’s use of said files is limited to that proceeding. Also, we
dispute some of the assertions you make below and we will address those
Issues and others in response to the motion you intend to file.

Greg

@’msk

Gregory O. Olaniran | Partner, through his professional corporation
T: 202.355.7917 | goo@msk.com

Mitchell Silberberg & Knupp LLP | www.msk.com
1818 N Street NW, 7th Floor, Washington, DC 20036

THE INFORMATION CONTAINED IN THIS E-MAIL MESSAGE IS INTENDED ONLY FOR THE PERSONAL AND CONFIDENTIAL USE OF THE
DESIGNATED RECIPIENTS. THIS MESSAGE MAY BE AN ATTORNEY-CLIENT COMMUNICATION, AND AS SUCH IS PRIVILEGED AND
CONFIDENTIAL. IF THE READER OF THIS MESSAGE IS NOT AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY REVIEW, USE,
DISSEMINATION, FORWARDING OR COPYING OF THIS MESSAGE IS STRICTLY PROHIBITED. PLEASE NOTIFY US IMMEDIATELY BY REPLY E-MAIL
OR TELEPHONE, AND DELETE THE ORIGINAL MESSAGE AND ALL ATTACHMENTS FROM YOUR SYSTEM. THANK YOU.

From: Arnie Lutzker <arnie@Ilutzker.com>

Sent: Tuesday, March 26, 2019 4:52 PM

To: Olaniran, Greg <goo@msk.com>; Plovnick, Lucy <lhp@msk.com>

Cc: MacLean, Matthew J. <matthew.maclean@pillsburylaw.com>
Subject: SDC Use of Nielsen Data Files to verify 2000-2003 HHVH Reports

Greg — As | mentioned, the Judges have now set a scheduling order in the reopening of the 2000-2003
remand, and we have until April 12 to file a motion if we haven’t resolved SDC’s use of the files
underlying the 2000-2003 HHVH reports. In that context, I've asked you to reconsider MPAA’s
opposition, and | want to put a number of points before you to help us get to a reasonable result.
1. As previously noted, all the files were are addressing were used by MPAA in the 1999-2009
Satellite/2004-2009 Cable Proceeding, and produced to both IPG and SDC in discovery. So both
IPG and SDC have in their possession the files that can be used to verify the 2000-2003 HHVH
reports.
2. Additionally, the very same files were used by MPAA and produced by you to IPG in the 2000-
2003 Program Supplier category portion of the case. Because SDC did not formally make
demand of discovery from MPAA at that time, we never received copies of the files. However,


mailto:goo@msk.com
mailto:arnie@lutzker.com
mailto:lhp@msk.com
mailto:matthew.maclean@pillsburylaw.com
mailto:goo@msk.com
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based on the ruling of the Judges in the 1999-2009 proceeding, as a party in the 2000-2003
Phase Il Proceeding, we should have been entitled to them as well. The issue didn’t come up
originally, but the Judges’ ruling in 1999-2009 clearly justifies our access here.

3. You have suggested that MPAA does not have authority to release the files, which belong to
Nielsen. There are several reasons why we think that is not the case.

a. First, in 2006, SDC bought and paid for rights to the HHVH data from both MPAA and
Alan Whitt. The payments exceeded $22K. The ability to verify that the HHVH reports
are accurate was not addressed by either SDC or MPAA, but under the circumstances of
the CRB proceedings, implicit in the purchase.

b. Second, when the Judges dealt with the use of the same files in the 1999-2009 case,
which IPG had access from through the 2000-2003 proceeding, the Judges affirmed that
the files were useable in CRB Proceedings. And as long as they were marked
Confidential, Subject to the Protective Order, the licensing agreement MPAA had with
Nielsen (Nielsen Services Agreement dated as of June 1, 2011), did not restrict the use
of the data to 2000-2003 Phase Il Cable. Here we propose using the data in the 2000-
2003 Proceeding, where it has already been used by MPAA and IPG.

c. Third, we are not proposing to aggregate the data in any new way. We simply want to
be able to use the files to verify the HHVH results. The HHVH files are already in the
proceeding. The procedure that Alan Whitt used to create the HHVH has already been
attested to in the 1999 proceeding, and that testimony can be incorporated by
designation.

4. We understand your concern about not wanting to further open the door to use of information
in a proceeding where it was not produced. This case does not present that question, because
we only want your consent to use the information in a proceeding where MPAA already
produced it. If we have to get resolution from the Judges, they might further open the very
door that you are concerned about, as they did in their order on your motion to strike Dr.
Robinson’s testimony. See attached order. Unlike IPG, we have always been very careful about
complying with protective orders, and have come to you to try to work out a reasonable
resolution that does not involve the use of data in any proceeding other than the one in which it
was produced.

5. Inlight of the Judge’s order reopening the proceeding, we believe the case will be greatly
expedited by SDC’s use of the underlying files to confirm the HHVH results. In that context, the
files will be treated as confidential or restricted, and not made part of any public record.

6. With this background, because the files are in fact in IPG’s and SDC’s possession, and because
we’re dealing with data 16-19 years old, which to our knowledge are not otherwise available,
we think it appropriate that MPAA should not assert any objection.

If you agree to SDC’s use of the files, we will not file a motion. However, in light of the short time table
set by the Judges, we have to know one way or another very soon. In that context, please let us know
as soon as possible, and not later than next Monday (April 1) whether we have MPAA’s consent. With
a deadline of April 12, we’ll have to prepare and file motion if we cannot get your support. We hope
that won’t be necessary and that you will not object.

Arnie

Arnold P. Lutzker
Lutzker & Lutzker LLP
1233 20™ Street, NW
Suite 703



Washington, DC 20036
Telephone: 202-408-7600 ext. 1
Cell: 202-321-9156

Fax: 202-408-7677

Email: arnie@lutzker.com
Website: www.lutzker.com

Be sure to check out our new firm website — https://www.lutzker.com

To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice contained in
this communication (including any attachments) was not intended or written to be used, and cannot be used,
for the purpose of (1) avoiding tax-related penalties under the Internal Revenue Code or (2) promoting,
marketing, or recommending to another party any tax-related matter addressed herein. The information
contained in this email message is privileged and confidential, and is intended only for the personal use of the
individual or entity named above, and others who have been specifically authorized to receive it. If you are not
the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
transmission is strictly prohibited. If you have received this transmission in error, please notify the sender
immediately by replying to this email and delete the original message and any attachments from your

system. Thank you for your cooperation.
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| DIRECT TESTIMONY OF MARSHA E. KESSLER

L BIO GRAPHICAL INFORMATION |

My name is Marsha E. Kessler. Prior to my retirement in August 2010, I
served as Vice-President, Retransmissipn Royalty Distribution, at Motion Picture
Association of America (“MPAA™), a position I held, under various titles, for
about 28 years. Prior to working for MPAA,.I Was a founding member of the
Copyright Office’s Licensing Division, the division responsible for collecting
cable royalties under Section 111 of the Copyright Act. Section 111, also known
as the “statutory” or “compulsory” ]icensé, govéms cable system royalty fee
obligations for the carriage of broadcast signals_. At the Licensing Division, I
initially was an “Examiner” of Statements of Account (“SOAs”) — the
documents cable operators file to substantiaté their royalty payments. Later, I
became a “Lead Fxaminer.” As a Lead Examiner, I advised colleagues as they
encountered difficulties with individual SOAs. Ihave a baccalaureate degree in
Spanish from Catawba College in Salisbury, North Carolina and a master’s degree
in Spanish Language ahd Literaturé from the Univ;:rsity of Maryland, College
Park, Maryland. | |

In order to verify the accuracy of a royalty ﬁayment, examiners confirmed
that the cable operator had filed the correct SOA form and had supplied all other
required SOA information (e.g., numbers of subécribexs served, monthly rates,
stations retransmitted, revenues, activated channels, ezc.). In the case of larger

systems, we confirmed that the royalty payment reflected correct application of the
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provisions of the statutory license in conjunction with the former signal carriage
fule;s of the Federal Commﬁnicatio_ns Commission (“FCC”). If all those
conditions were met, the ﬁling was accepted.

If an SOA appeared deficient (for example, if the system omitted
information or mkcalculated the }oyalty), examiners wrote to the system and

sought correction of the matter.

1 left the Licensing Diviéion in 1982 and began working for MPAA, where
I oversaw the distribution of cable and satellite retransmission royalties (under
Sections 111 and 119 of tﬁe Copyright Act) until my retirement in 2010. 1 worked.
closely with information technology contractors and with financial, legal and
statistical profes'svionals to provide fair and efficient distribution of royalties among
our rebresented- clairﬁants. In addition to overseeing royalty distributions, I
assisted MPAA-represented program owners in the annual filing of their royalty
claims witﬁ the Copyright Royalty Board (“CRB”). 1 also supervised MPAA’s
Astatutory .lice'nsevenforc‘ement efforts. This supervision included tréining,
reviewing the work of,‘aﬁd.advisin'g staff who review SOAs for compliance with
the statutofy Iicénéé. Moreover, I made recommendations regarding potential
areas for enf(.)r,celmgnt» inifegtigation and on other matters that crbpped up duting -
the course of an invegfigétion. ‘

I previously testified before the Copyright Royalty Judges (“Judges”) in

* Phase I of this proceeding, and a copy of my written direst testimony in that matter -
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ranesipr

is attached to my Phase II testimony here and incorporated as Appendix A Talso
provided testimony to the Judges in the recent 2004-2005 cable Phase 1
proceeding. In addition to testifying before the Judges, I have testified nuﬁieréus
times before the Copyright Royalty Tribunal, the Copyright Arbitration Royalty
Panel, and the Canadian Copyright Board on matters related to sfalﬂtbﬁ license
royalties. I have alsﬁ appeared before the Intellectual Property Subqorﬁmﬁfée of
the House Judiciary Committee in a matter connected with satellite royalty rates.

II.  PURPOSE OF TESTIMONY

First, I will describe the nature and extent of the MPAA—representéd !
Program Suppliers’ claim in this proceeding, inciuding the different ty'pe.s Qf a
programs that comprise our claim. Second, I will explain MPAA’s process ﬁ.)r‘v
identifying and certifying ownership of each of the program titles éléiméd b.y‘
MPAA in this proceeding. Finally, I will describe my role in the Nielsen Studies
which the MPAA-represented Program Suppliers are presenting as evidence in this

proceeding.

' In my 2000-2003 Cable Phase I testimony, I explained in detail how Sectlon 111
royalties are collected by the Copyright Office and provided information regarding cable
systems’ SOA filing requirements, including descriptions of key elements of the SOAs,
types of cable systems, types of distant signals, and the methodology by which cable o
operators calculate royalties. See Appendix A. :
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III. INTRODUCTION

Beginning with the first royalty distribution proceeding addressing the
allocation of 1978 cable royalties, MPAA has been the de facto Phase |
representative of all .Program Supplier claimants — the owners of nonnetwork
series, movie§ and specials which air on commercial television broadcast stations
retransmitted by cable systems. In Phase II proceedings, MPAA represents those
program suppliers who have agreed to representation by MPAA (“MPAA-
represented Program Suppliers™). A listing of MPAA-represented Program
Suppliers .is set forth in Appendix B.

MPAA-represented Program Suppliers include not only the major U.S.
production studios, but also dozens and dozens of smaller producers and
syndicators from both the U.S. and many parts of the world — all of whom have
filed claims seeking a share of the pool. For the 2000-2003 royalty years, MPAA
dirc;ctly represents approximately 100 claimants each year. Because many of these
MPAA-represented 'claimants filed joint claims, have multiple subsidiaries, and
include royalty collection agents, MPAA directly and indirectly represents as
many és .1,400 claimants per royalty year.

Merely describing our programs as series, movies and specials understates
the width and breadth of MPA A-represented Program Suppliers’ claim. Our

programs include game shows, sitcoms, news magazines, interview shows, sports
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shows and sporting events, awards shows, health and fitness shows, and animal

shows as well as similar works in Spanish. The foll:)Wing is a brief example:

s Live-action and/or animated series and sitcoms, such as: FRIENDS
(Warner Bros. Domestic Television Distribution), 3*” ROCK FROM THE

- SUN (Carsey—Wefner—Mandabaoh Productions, LLC), and THE SIMPSONS
(Fox Entertainment Group, Inc.).

e Movies, such as: AFRICAN QUEEN (Carlton International), A FISH
CALLED WANDA (Metro-Goldwyn Mayer Studios, Inc.), and YOUNG
GUNS 11 (Mbrgan Creek International, Inc.).

o Game shows, such as: FAMILY FEUD (FremantleMedia NA) and
JEOPARDY! (] eopardy Productions, Inc.).

» Sports shows and sports-related programs, such as: BABE
WINKELMAN’S GOOD FISHING (Babe Winkelman Productions, Inc.),
GEORGE MICHAEL SPORTS MACHINE (King World Productions, Inc.),
THIS WEEK IN BASEBALL (Major League Baseball Properties, Inc.).

.WOMEN OF WRESTLING (MG/Perin) and SUPER TUESDAY (World
Wrestling Entertainment, Inc.).

e Awards shows and pageants, such as: FIFTH ANNUAL FAMILY
FRIENDLY AWARDS (dick clark productions, inc.), MISS HAWAIIAN
TROPIC INTERNATIONAL FINALS (Bennett Productions, Inc.) and

GOLDEN GLOBE AWARDS (dick clark productions, inc.).
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e News shows, such as; HEADLINE NEWS (Cable News Network LLP),
MCLAUGHLTN GROUP (Oliver Productions, Inc.) and WALL STREET
JOURNAL REPORT (NBC Universal, Inc.).

s Health and fitness shows, such as: WAI LANA YOGA (Zia Film
Distribution LLC), plus an almost unlimited number on infomercials promoting
exercise equipment and diet pléms.

e Animal shows, such as: WILD ABOUT ANIMALS (Steve Rotfeld
QProductions, Inc.), ANIMAL RESCUE (Telco Productions, Inc.) and PET
KEEPING WITH MARC MORRONE (Martha Stewart Living Omnimedia,
Inc.).

 Interview and talk shows, such as: OPRAH WINFREY (King World
Productions, Inc.) and MARTHA STEWART LIVING (Martha Stewart Living
Omimedia, Inc.).

All of these and mahy more types of programs fall under the MPAA-
represented Program Suppliers’ umbrella. Relative to Phase II claims, MPAA-

represented Program Suppliers not only have the largest number of programs, they

“also have an extremely diverse array of programs. An alphabetical list I prepared

of all of the program titles that MPAA-represented Program Suppliers are
claiming in this proceeding for each royalty year is attached to my testimony as
Appendix C. Taken together, this list includes approximately 11,600 MPAA-

claimed titles for the four-year period.
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Definitions

Before going on, it might be helpful to provide definitions of some terms
commonly used in Section 111 discussions.

TV station: A broadcast facility licensed by the FCC to air on a specific
channel in a certain geographic area. An example of a TV broadcast station is
KMSP, channel 27, licensed to Minneapolis. Although there are ex.ceptions, call
signs of stations located in the western U.S. begin with the letter “K” (e.g., KOMO
in Seattle) and call signs of stations located in the eastern U.S. begin with the letter
“W” (e.g., WILA in Washington, D.C.). TV stations are sometimes referred to as
“over-the-air television stations” or “free TV.” Stations are also referred to as
“signals.”

Cable network: A facilitii which does not broadcast itself, but which
provides programming directly to cable systems. An éxample of a cable network
is TNT. Programming on cable networks is nof compensable under Section 111.

Network station, Independent station; Network and Nonnetwork
programming: In the context of Section 11"1, Network TV stations are those
commercial broadcast stations affiliated with the ABC, CBS and/or NBC networks
only. All other commercial stations are considered Independent stations.
Network programming refers to programming disseminated by the
ABC/CBS/NBC netWorks to their affiliated TV stations. ABC/CBS/NBC network

programming is 7ot compensable under Section 111. Nonnetwork programming
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refers to programming on TV stations that the stations acquire themselves, i.e.,
programming not disseminated to them by the ABC, CBS, or NBC networks.
Nopnetwork programming is the only type of programming compensable under
Section 111.

Transmission versus retransmission: TV stations broadcast (i.e.,
transmit) works over the air to the public which receives the programming for
free. Secfion 111 refers to this as the primary transmission. Cable systems
simultaneously re-transmit stations’ signals to their subscribers, who pay fees for
the service. Section 111 refers to this as the secondary transmission.

Local Market (or Local Service Area): The geographic area within
which a TV station is entitled to insist that its signal be retransmitted by a cable
system in accordance with the FCC “must carry” rules. A cable system located
within a particular television market must carry all stations that are licensed (i.e.,
local) to the mérke‘c.

| Distant Station (Signal): When a cable system retransmits a broadcast
station outside of the station’s local market, the station is referreci to as a distant
station or signal. For example, when Verizon retransmits WGN-Chicago to the
District of Columbia TV market, WGN is deemed a distant signal in the District of
Columbia. |
Local Station (Signal): When a caBle system retransmits a station to

subscribers located within that station’s market, the station is called a “local” -
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signal. For exan'nple,. WDCA, channel 20, licensed to the District of Columbia, is
considered a local signal inr Washington, D.C.

Retransmission royalties: Section 111 royalties cable operators pay in
order to refransmit TV station programming to subscribers. |

IV. MPAA’S CLAIM VERIFICATION AND TITLE CERTIFICATION
PROCESS

In the years that I worked at MPAA, we developed and maintained internal
standards to. enéure that only those individuals or entities who were truly entitled
to claim retransmission royalties would be able to assert a claim for those royalties
through MPAA. To be a MPAA-represented claimant, a rights-holder must satisfy
the following requirements: (1) file a timely claim for retransmission royalties
each year with the Copyright Office; (2) provide MPAA with an “as-filed” copy of
that claim, demonstrating that it was submitted to the Office in a titmely manﬁer;
and (3) have a valid represéntaﬁon agreement with MPAA. All of the MPAA- |
represented claimants listed on Appendix B to my testimony satisfied these
requirements.

Relative to 2000-2003 for those parties who satisfied the requirements,

MPAA proceeded to identify the program titles for which those entities were

entitled to claim Section 111 royalties. This process included analyzing the

program title information submitted by MPAA-represented claimants and
performing independent research to identify additional program titles potentially

owned by our represented claimants.
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Once MPAA identified the program titles we believed were attributable to a
particular claimant, we preioared a certification report listing those titles and sent it
to the claimant, along with a certification form for the claimant to sign verifying
that party’s right to claim the works listed on the certification report.

Additionally, each claimant was required to strike through any titles for which it
was not authorized to claim retransmission royalties and to then certify its
ownership of the remaining titles. After review, MPAA’s represented claimants
returned their executed certifications to my attention at MPAA. I reviewed the
executed certifications and ensured that any corrections made to the report were
accurately adjusted by MPAA. I performed the tasks just described on a royalty
year-by-royalty year basis. The list of MPAA-represented claimants’ titles in
Appendix C of my testimony were all subject to this certification process.

V. MPAA-REPRESENTED PROGRAM SUPPLIERS’ NIELSEN
STUDIES IN THIS PROCEEDING

In this proceeding, MPAA-represented Program Suppliers will be
presenting studies of viewing to distantly retransmitted, nonnetwork programs
undertaken by Nielsen. In this part of my testimony, I will explain my role in the
development of these studies.

Viewing, as measured by Nielsen, is the predominant standard by which all
television programming is commercially evaluated. It is to Nielsen, therefore, that
MPAA turns for assistance in quantifying the consumption of distant signal

programming,.
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To begin the process, I (1) selected a sample of stations retransmitted by
cable systems, (2) performed an analysis to determine the local market (county)
for each station in the sample, and (3) sent both the sample stations and the related
local county analysis to Nielsen for Nielsen to extract related viewing by distant
subscribers. Below, 1 describe the first two steps in the process. Nielsen’s Paul
Lindstrom will describe the methodology employed by Nielsen to obtain the
distant viewing information for 2000-2003 (“Nielsen Studies™).

A. Selection Of Sample Stations

Prior to commissioning each of the Nielsen Studies I requested a report
from Cable Data Corporation (“CDC”)* showing all stations distantly
retransmitted by cable systems for each of the years in question. The reports
provided detailed information on each station, including number of distant
subscribers, estimated royalties attributed to the station, station type, and whether
the data were attributable to Form 1-2 systems (the so-called smaller systems
whose revenues fall below a certain threshold) or to Form 3 systems (the so-called
large systems whose revenues are above the threshold). Using the CDC Form 3
SOA data, I identified and prepared a list of sample stations for each year. We
relied.on Form 3 data related to commercial stations to select the samples because

Form 3 royalties and subscribers account for the lion’s share of all cable royalties

2CDC is a Mount Airy, Maryland company who specializes in coliecting data reported by
cable systems on their SOAs and producing regular and customized data reports utilizing
SOA data.
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and distant subscribers — roughly 91% - 93% (subscribers) and 96% - 97%

(royalties) for each year.

The chart below provides data related to the percentage of distant

subscribers and share of royalties represented by each year’s sample. The data

reflect the retransmission of commercial stations only, as the allocation of funds

for works on Canadian, Mexican and public television stations is not at issue in

this proceeding.
- Percentage of o
Total Distant Percentage of
Subscribers Total Royalties
Number of Covered by Generated By
Royalty Year Stations Sample Stations | Sample Stations
2000 81 75% 84%
2001 97 85% 90%
2002 122 85% 90%
| 2003 125 86% 86%

The lists in Appendix D are the stations in my 2000-2003 samples.

B.

Local County Analysis For Commereial Stations

Standard Nielsen ratings — which are measured on a county-by-county basis

—do not differéntiate' between distant and local viewing. The next step, therefore,

was MPAA’s identification for Nielsen of the counties in which cable household

(“CHH”) viewing to each sample station would be considered local. Thus, when

performing its estimates, Nielsen could ignore data from local counties and focus

its measurements on viewing from distant counties only. -
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MPAA based identification of the counties local to each 2000-2003 sample
station on the FCC signal carriage.rules,3 and we refer to this task as “county
analysis.” We employed the following general steps: first, we identified the
counties that constituted each station’s Designated Market Area (“DMA”). All
such couniies are considered local for that station. Sécond, we identified the
counties in which each station was deemed “significantly viewed” (“SV™) per the
FCC. All such counties are considered local for that étation pursuant to the FCC’s
signal carriage rules. Lastly, we looked at other factors that would qualify a
county as localto the station ip question. Appendix F to my testimony provides an
illustration of how the local county analysis was petformed for 2000-2003.

After completing the local county‘ analysis, we then provided Nielseﬁ with a
listing of those counties that we iﬁentiﬁed as local for each sample station. As Mr.
Lindstrom’s testimony should confirm, Nielsen excluded viewing from cable
households located in each station’s local counties with the result that only distant
cable viewing is shown in the studies.

C. Commissioning The 2000-2003 Nielsen Studies

After 1 selected the sample stations and worked with my staff at MPAA to
complete the local county analysis for each year, I delivered these items to

Nielsen and requested special studies for each of the 2000-2003 years estimating

* The signal carriage rules, now rescinded, were found at Sections 76,57 through 76.63 of |
the regulations of the FCC. .47 C.F.R. 4§§ 76.57-76.63 (1976), attached as Appendix E,
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distant viewing to the selected stations by cable households. This request
concluded my participation in the Nielsen Studies.
Thank you for the opportunity to present the information in this testimony.

I hope it will be helpful in the Judges’ deliberations.
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DECLARATION OF PAUL B. LINDSTROM

I, Paul B. Lindstrom, declare:

1. . Iam over 18 years of age and employed as a Senior Vice President with Nielsen.
My office is located at 85 Broad Street, New York, NY, 10004. I am authorized to submit this
declaration on behalf of Nielsen.

2. I have personal knowledge of the following facts and, if called and sworn as a
witness, could and would competently testify thereto.

- 3. Niel